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NOW COME Defendants, North Carolina Department of Transportation and State of 

North Carolina (hereinafter "NCDOT" or "State Defendants"), through its attorney, Special 

Deputy Attorney General Scott T. Slusser, in support of their Motion for Summary Judgment and 

in response to Plaintiff's Motion for Summary Judgment and state as follows: 

I. 	PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT IS 
UNSUPPORTED AND DEFENDANTS ARE ENTITLED TO JUDGMENT 
AS A MATTER OF LAW. 

N.C. Rule of Civ. Pro. 56(e) expressly requires that: "[s]upporting and opposing 

affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible 

in evidence, and shall show affirmatively that the affiant is competent to testify to the matters 

stated therein" (emphasis added). Furthermore, "sworn or certified copies of all papers or parts 

thereof referred to in an affidavit shall be attached thereto or served therewith." Id, (emphasis 

added). In addition, "[a]ffidavits or other material offered which set forth facts which would not 

be admissible in evidence should not be considered when passing on the motion for summary 

judgment." Wein II, LLC v. Porter, 198 N.C. App. 472, 476-77, 683 S.E.2d 707, 711 (2009), 

(quoting Strickland v. Doe, 156 N.C. App. 292, 295, 577 S.E.2d 124, 128-29 (2003)). 

"Statements in affidavits as to opinion, belief, or conclusions of law are of no effect." In re 

Yopp, 217 N.C. App. 488, 494, 720 S.E.2d 769, 772 (2011) (internal citations omitted). The 

requirements of Rule 56(e) are not discretionary and affidavits that violate the rule should not be 

considered by the Court. 

Plaintiff has filed thirty-two (32) affidavits with this Court in support of its motion for 

summary judgment and all of them fail to meet one or more of the requirements of Rule 56(e) 

and should not be considered by the Court. For example, the material portions of the affidavits 

are based only on the affiants' beliefs and opinions. "Our courts have held affirmations based on 
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personal awareness, . . . information and belief, . . . .informed, advised and belief, . . .and what 

the affiant thinks . . . do not comply with the personal knowledge requirement of Rule 56(e)." 

Hylton v. Koontz, 138 N.C. App. 629, 634, 532 S.E.2d 252, 256 (2000) (internal citations and 

quotations omitted). In addition, Plaintiffs affidavits that refer to documents fail to include 

sworn or certified copies of the documents referenced therein. See e.g., affidavit of Kurt Nass 

paragraphs 8, 9, 10, 11, 12, 13, 14, 15, 17, 18, 22, 23, 25, 26, 27, 32, 34, 35, 36, 37, 38, 39, 40, 

41, 42, 45, 49, 53, and 63, reference documents, but no such documents are attached. 

Plaintiffs affidavits fail to satisfy the requirements of Rule 56, are wholly irrelevant to 

the causes of action in this matter, and only convey personal opinions and beliefs, legal 

conclusions, political arguments, and unsupported innuendos. Simply put, this matter involves 

the constitutionality of N.C.G.S. § 136-18(39a) et seq. (the "P3" statute) and whether NCDOT 

properly exercised its granted powers when it executed the Comprehensive Agreement with 1-77 

Mobility Partners. None of the affidavits address these issues. Nor do any affidavits qualify as 

expert testimony that "will assist the trier of fact to understand the evidence or determine a fact 

in issue." N.C. Gen. Stat. § 8C-1, Rule 702. Rather, the affiants attempt to debate whether this 

is a "good" or a "bad" project. This political debate does not reach the legal issues in this case. 

"Disagreement with political outcomes, even emphatic disagreement, does not by itself confer a 

. . . cause of action." Friends for Ferrell Parkway, LLC v. Stasko, 282 F.3d 315, 326 (4th Cir. 

2002), 

The Plaintiff has presented this Court with no admissible or relevant facts in support of 

its motion for Summary Judgment and the Defendants are entitled to judgment as a matter of 

law. "When sitting without a jury, the trial court is able to eliminate incompetent testimony, and 

the presumption arises that it did so." Wein IL LLC v. Porter, 198 N.C. App. 472, 477, 683 
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S.E.2d 707, 711(2009) (internal citations omitted). Therefore, at the outset, Plaintiffs' motion 

for summary judgment is unsupported and must fail. 

State Defendants further note that Plaintiff has raised no issue that is not addressed by 

Defendants' principal briefs and we will not reiterate those arguments here, but respectfully refer 

the Court to those principal briefs. This response/reply will therefore be limited to a concise 

rebuttal of arguments set forth in Plaintiff's brief. 

II. THE GENERAL ASSEMBLY, NOT THE PLAINTIFF, DETERMINES 
PUBLIC PURPOSE AND POLICY. 

Plaintiffs arguments reflect a misunderstanding of the public purpose doctrine. Plaintiff 

contends that because it is opposed to the Project and that it believes more general purpose lanes 

are a better alternative for this corridor, then the P3 statute is against public policy and is 

therefore unconstitutional. This is incorrect. Public purpose is defined by the Legislature and 

North Carolina courts are highly deferential to the General Assembly's determination of what 

constitutes a public purpose. See, Maready v. City of Winston-Salem, 342 N.C. 708, 714, 467 

S.E.2d 615, 619 (1996). "The initial responsibility for determining what constitutes a public 

purpose rests with the legislature, and its determinations are entitled to great weight." Id, 

(citations omitted). "If the purpose is public, then the wisdom, expediency, or necessity of the 

appropriation is a legislative decision, not a judicial decision." Hart v. State, 368 N.C. 122, 135, 

774 S.E.2d 281, 290 (2015). Providing roads is unquestionably a traditional State government 

power and for a public purpose. Specifically, 

the Department of Transportation shall develop and maintain a statewide system 
of roads, highways, and other transportation systems commensurate with the 
needs of the State as a whole and it shall not sacrifice the general statewide 
interest to the purely local desires of any particular area. 
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N.C.G.S. § 136-44.1 (2015), see also, Piedmont Triad Airport Auth. v. Urbine, 354 N.C. 336, 

339, 554 S.E.2d 331, 333 (2001). In this case, developing, maintaining and managing additional 

capacity on 1-77, an interstate highway, is for a public purpose. 

Furthermore, the fact that 1-77 Mobility Partners (a private entity) will build, finance, 

operate, and maintain the Project for 50 years in return for receiving toll revenues does not 

negate the public purpose. "[Nil expenditure does not lose its public purpose merely because it 

involves a private actor. Generally, if an act will promote the welfare of a state or local 

government and its citizens, it is for a public purpose." Maready, 342 N.C. at 724, 467 S.E.2d at 

625. Indeed, pursuant to N.C. Constitution Art. 5, § 2(7), "[d]irect disbursement of public funds 

to private entities is a constitutionally permissible [m]eans of accomplishing a public purpose 

provided there is statutory authority to make such appropriation." Hughey v. Cloninger, 297 

N.C. 86, 95, 253 S.E.2d 898, 904 (1979); see also, N.C.G.S. §§ 136-18(39) and 136-18(39a) 

(statutory authority for the Public-Private partnership). The fact that 1-77 Mobility Partners will 

receive toll revenues in exchange for building, financing, operating, and maintaining the Project 

while assuming myriad risks of such activities does not negate the public purpose of the P3 

statute. 

The Courts do not "pass upon the wisdom or propriety of legislation in determining the 

primary motivation behind a statute . . . ." Blinson v. State, 186 N.C. App. 328, 340-341, 651 

S.E.2d 268, 277-78 (2007). Rather, "[Ole task of the judiciary is to determine whether the aim 

of the legislation is primarily public and not to weigh the public benefit against the private 

benefit by making findings as to the projected monetary value of each." Id. We "do not engage 

in economic projections as to the potential monetary benefits resulting from the legislation." Id. 

"The latter analyses are for the General Assembly and the Executive Branch, which can also take 
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into account non-monetary benefits." Id. The Legislature enacted N.C.G.S. § 136-18(39) et 

seq., with the purpose of allowing NCDOT to enter into agreements with private partners to 

further the public purpose of providing roads to the motoring public. Plaintiff's opposition does 

not replace or negate this valid and constitutional public purpose. Plaintiff's argument that the 

P3 statute and Comprehensive Agreement does not further a public purpose or is against public 

policy, and is therefore unconstitutional, is incorrect and must fail. 

III. THE GENERAL ASSEMBLY HAS PROPERLY DELEGATED 
AUTHORITY TO NCDOT AND 1-77 MOBILITY PARTNERS WITH 
ADEQUATE STANDARDS AND PARAMETERS TO EXERCISE THAT 
AUTHORITY. 

The P3 statute and Comprehensive Agreement ("CA") provide extensive and detailed 

standards and parameters for NCDOT and 1-77 Mobility Partners ("the Developer") to exercise 

their authority to build this Project as a High-Occupancy Toll ("HOT") facility. For example, 

the following selected parameters exist to regulate the exercise of authority for this Project: 

• The Project will always be owned by NCDOT. (CA § 2.1.3, 2.1.4.). 

• NCDOT may terminate the contract "in its sole discretion" at any time. (CA § 
19.1.1). 

• NCDOT has a right, at any time, to build additional lanes or other capacity on the 
Project or anywhere it so desires (the Developer reserves the right to file a claim if it 
believes revenue is impacted). (CA § 11.3.1.1). 

• NCDOT may issue a directive letter to the Developer regarding any matter, scope of 
work or dispute and the Developer "shall proceed immediately as directed in the 
letter." (CA § 14.3.1). 

• The toll lanes must maintain minimum average operating speeds. (23 U.S.C. § 

166(d)(2)). 

• The Project term is limited to 50 years. (N.C.G.S. §136-18(39a)(f)(2)). 

• 1-77 Mobility Partners must provide performance and payment bonds. (N.C.G.S. § 
136-18(39a)(b)). 
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• The P3 contract is required to be procured through a competitive bidding process. 
(N.C.G.S. § 136-18(39)). 

• The P3 agreement shall provide for toll revenue sharing. (N.C.G.S. § 136- 
18(39a)(e)). 

• Initial tolls and methodology shall be reviewed by the Turnpike Authority and 
presented at a public hearing. (N.C.G.S. § 136-18(39a)(f)(3)). 

• Changes in initial toll rates or toll setting methodology must be reported to the 
Turnpike Board 30 days prior to the change. (N.C.G.S. § 136-18 (39a)(f)(3)). 

• Every year, NCDOT must report the toll revenue to the Legislature. (N.C.G.S. § 136- 
18(39a)(1)(6)). 

• There are defined restrictions on the use of toll revenues (e.g., for administrative 
costs, construction, return on investment, debt service, etc.) (N.C.G.S. § 136- 
89.188(a), see also, 23 U.S.C, § 129(a)(3), allowing a "reasonable return on 
investment of any private person financing the project"). 

• Excess toll revenues shall be used on other projects within the corridor. (N.C.G.S. § 
136-18(39a)(e)). 

• Existing general purpose lanes may not be converted to toll lanes. (N.C.G.S. § 136-
89t99, 	and Technical 	Provisions of CA § 10,2.1). 

• NCDOT may order an immediate suspension of tolls in the event of an emergency. 
(CA § 3.5). 

• The Developer can be held in default for "imposing tolls in excess of that permitted 
under [the CA]." (CA § 17.1.3.1), 

These provisions are undisputed. Plaintiff however uses misguided interpretations of 

selective provisions to support its motion for summary judgment. Yet, its interpretations are not 

supported by the evidence, are not based on competent knowledge, but rather consist of personal 

beliefs and improper conclusions of law. The above examples provide clear standards and 

parameters for the delegation of authority to Defendants. Plaintiff's misguided and incorrect 

arguments fail to overcome the "strong presumption that enactments of the General Assembly 
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are constitutional" and their motion for summary judgment lacks merit. Town of Spruce Pine v.  

Avery County, 346 N.C. 787, 792, 488 S.E.2d 144, 147 (1997). 

IV. THE PUBLIC PURPOSE OF THE PROJECT IS TO PROVIDE 
RELIABLE TRAVEL ALONG 1-77 FROM UPTOWN CHARLOTTE TO 
THE LAKE NORMAN AREA. 

Plaintiff argues that construction of general purpose lanes would provide more reliable 

travel on 1-77. However, it provides no study or assurance that more general purpose lanes 

would provide reliable travel conditions, especially for the long-term. Plaintiff simply contends 

that more general purpose lanes are the way to go. 

It is undisputed that existing traffic conditions are unreliable, so the purpose of this 

project "is to provide immediate travel time reliability along 1-77 from Uptown Charlotte to the 

Lake Norman area." See Exhibit A. NCDOT studied and determined that constructing more 

general purpose lanes may not assure travel time reliability, especially because the Metrolina 

region will continue to experience substantial growth. See id. Rather, NCDOT determined HOT 

lanes provide means to promote reliable travel times in this corridor. HOT lanes do-this because_ 

they are required, by law, to regulate traffic volumes in order to maintain minimum operating 

speeds, thereby creating reliable travel time. See 23 U.S.C. § 166(d). HOT lanes maintain 

minimum operating speeds through the use of dynamic tolling — increasing tolls to regulate use 

during times of heavy demand and reducing tolls to encourage use during times of less demand. 

During times of congestion, a motorist who desires reliable travel times may choose to use the 

HOT lanes and pay a to11.1  No motorist is required to use the HOT lanes. General purpose lanes 

remain available and free to use. HOT lanes will also provide minimum reliable operating 

I  Of course, any transit, emergency, motorcycle, or vehicle with 3+ occupants may use the HOT 
lanes free of charge at any time. 

7 



speeds in year one (1) as they will in year fifty (50). More general purpose lanes cannot provide 

the same assurance. 

In addition, Plaintiff's allegations that HOT lanes will harm, not help, the general purpose 

lanes are incorrect. NCDOT specifically studied the impact of the HOT lanes on the general 

purpose lanes and found that if the HOT lanes were built, traffic in the general purpose lanes will 

travel 9%-18% faster than if the HOT lanes were not built. See Exhibit B (*Alternative 2 is the 

chosen project); Eric Midkiff affidavit Tiff 3, 17. This study is supported by engineering science, 

whereas Plaintiff's arguments to the contrary are not supported and lack merit. Plaintiff's 

opposition to NCDOT' s decision to construct HOT lanes to provide travel time reliability on 1-77 

does not create a valid constitutional challenge to the P3 statute or NCDOT's granted authority 

therein. 

V. CONCLUSION 

Plaintiffs have presented nothing more than a local political debate as to the prudence of 

the P3 statutes and the Comprehensive Agreement. "As to whether an act is good or bad law,  

wise or unwise, is a question for the Legislature and not for the courts — it is a political question." 

Lowe v. Tarble, 312 N.C. 467, 471, 323 S.E.2d 19, 22 (1984). Plaintiffs have failed to support 

valid claims challenging the constitutionality of the P3 statute and the Comprehensive 

Agreement. Accordingly, the Court should enter summary judgment for Defendants and dismiss 

Plaintiff's Complaint in its entirety. 
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Respectfully submitted, this the 4th day of December, 2015. 

NORTH CAROLINA DEPARTMENT OF JUSTICE 

Scott T. Slus r 
Special Deputy Attorney General 
NC State Bar No. 24527 
sslusser@ncdoj.gov  
Attorney for State Defendants 
North Carolina Department of Justice 
Transportation Section 
1505 Mail Service Center 
Raleigh, NC 27699-1505 
Phone: (919) 707-4480 
Fax: (919) 733-9329 
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cott T. Slusser 
Special Deputy Attorney General 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing STATE DEFENDANTS' COMBINED 
MEMORANDUM OF LAW IN RESPONSE TO PLAINTIFF'S MOTION FOR SUMMARY 
JUDGMENT AND REPLY IN SUPPORT OF STATE DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT has been served by electronic mail and U.S. Mail to the following: 

Matthew R. Arnold 
Kyle A. Frost 
Arnold & Smith, PLLC 
The Historic John Price Can House 
200 North McDowell Street 
Charlotte, North Carolina 28204 
mra@arnoldsmithlaw.com   
kaf@arnoldsmithlaw.com   
Facsimile: 704.370.2202 
Attorneys for Plaintiff 

Michael G. Adams 
Morgan H. Rogers 
Parker Poe Adams & Bernstein LLP 
Three Wells Fargo Center, Suite 3000 
401 South Tryon Street 
Charlotte, North Carolina 28202 
Telephone: 704.372.9000 
Facsimile: 704.334.4706 
mikeadams@parkerpoe.com   
morganrogers@parkerpoe.com  
Attorneys for 1-77 Mobility Partners LLC 

Mitchell A. Karlan 
Jerilin Buzzetta 
Gibson, Dunn & Crutcher 
200 Park Avenue 
New York, New York 10166 
Telephone: 212.351.3827 
Facsimile: 212.351.5254 
mkarlan@gibsondunn.com   
jbuzzetta@gibsondunn.com   
Attorneys for 1-77 Mobility Partners LLC 

This the 4th day of December, 2015. 
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 I-4750AA – Construct one HOT lane in each direction along I-77 from Exit 28 (connecting to 
I-5405 HOT lane project) to Brawley School Road (Exit 35), with construction ending 
approximately 5,500 feet north of the NC 150 bridge (Exit 36). 

o Northbound and southbound HOT designations begin and end at Brawley School Road 
bridge (Exit 35). 

2.1 Summary of Project Need 

I-77 is part of the national Interstate Highway System and is a critical, north-south transportation 
corridor for the Charlotte-metro region and beyond.  Within the immediate study area for this project, 
I-77 links the major employment center of downtown Charlotte, known locally as “Uptown”, with the 
rapidly growing residential communities of northern Mecklenburg and southern Iredell counties.  I-77 
serves traffic demands and travel patterns for commuters (single-occupant vehicles, carpools, and 
transit) and other travelers within and outside of the project study area, and is a vital route for regional 
commerce.  Currently, heavy traffic occurs during peak periods within the project limits, resulting in 
frequent congestion and delays. 

The project study area has grown faster than the financial resources available to complete long-term 
transportation improvements.  Existing traffic congestion within the I-77 corridor results in 
unpredictable delays, as well as excessive travel times for commuters and travelers.  Predicted growth in 
the northern communities of Mecklenburg and southern Iredell Counties will continue to increase these 
delays and travel times. 

2.2 Summary of Project Purpose 

The purpose of the proposed action is to provide immediate travel time reliability along I-77 from 
Uptown Charlotte to the Lake Norman area.  Because the project is designed to address an immediate 
need, the opening and design years are both proposed for 2017. 

3 Alternatives Considered 

Detailed study alternatives evaluated in the EA include a No-Build Alternative and three Build 
Alternatives (Alternative 1, Alternative 2, and Alternative 3).   

3.1 No-Build Alternative 

The No-Build Alternative represents the I-77 corridor without the proposed project.  Under the No-Build 
Alternative, the only improvements that would be made to I-77 within the project limits through the 
design year 2017 would be implementation of STIP Project I-3311E.  Project I-3311E is the widening of 
the existing lanes and shoulders of southbound I-77 between I-277 (Brookshire Freeway) and I-85, which 
was a commitment made when Project I-3311A was constructed.  The existing southbound lanes 
(general purpose and HOV) would be widened from 11 feet to 12 feet under I-3311E.  Impacts related to 
I-3311E can be found in Chapter 5 of the EA.   

3.2 Build Alternatives 

Three Build Alternatives were evaluated in the EA.  The differences between the Build Alternatives are 
the number of HOT lanes provided along various sections of I-77.  Build Alternative 2 is the Preferred 
Alternative in the EA and the Selected Alternative in this FONSI. 

Exhibit A
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Table 4: 2017 No-Build and Build Alternative Peak Period Updated Analysis Results 

Comparison of AM Peak Period Network MOE* 
Alternative 

No-Build Alt 1 Alt 2  Alt 3 

Vehicles Miles Traveled (VMT) [mi] 
704,164 763,827 767,352 726,213 

- 8.5% 9.0% 3.1% 

I-77 Southbound / I-277 Inner 

Average Speed [All Vehicles] [mph] 
46.7 57.8 57.5 53.5 

- 23.9% 23.3% 14.6% 

Average Speed [General Purpose Vehicles] [mph] 
46.7 55.7 55.0 51.2 

- 19.5% 18.0% 9.7% 

Average Speed [HOV/HOT Vehicles] [mph] 
46.9 64.0 64.2 62.7 

- 36.6% 36.9% 33.8% 

I-77 Northbound / I-277 Outer 

Average Speed [All Vehicles] [mph] 
54.9 63.8 63.8 63.7 

- 16.2% 16.2% 16.0% 

Average Speed [General Purpose Vehicles] [mph] 
54.9 63.6 63.6 63.5 

- 15.8% 15.8% 15.6% 

Average Speed [HOV/HOT Vehicles] [mph] 
55.2 65.0 65.2 64.8 

- 17.7% 18.0% 17.4% 

Comparison of PM Peak Period Network MOE* 
Alternative 

No-Build Alt 1 Alt 2 Alt 3 

Vehicles Miles Traveled (VMT) [mi] 
744,049 824,492 828,984 803,198 

- 10.8% 11.4% 7.9% 

I-77 Southbound / I-277 Inner 

Average Speed [All Vehicles] [mph] 
51.3 60.1 60.3 53.8 

- 17.2% 17.6% 4.9% 

Average Speed [General Purpose Vehicles] [mph] 
51.3 59.1 59.3 51.3 

- 15.3% 15.7% 0.0% 

Average Speed [HOV/HOT Vehicles] [mph] 
51.5 65.0 65.2 64.5 

- 26.3% 26.7% 25.3% 

I-77 Northbound / I-277 Outer 

Average Speed [All Vehicles] [mph] 
56.0 61.8 61.8 61.8 

- 10.4% 10.3% 10.4% 

Average Speed [General Purpose Vehicles] [mph] 
56.0 61.3 61.1 61.2 

- 9.4% 9.1% 9.3% 

Average Speed [HOV/HOT Vehicles] [mph] 
56.4 63.6 63.6 63.3 

- 12.7% 12.7% 12.1% 

*Percentage  is percent change compared with the 2017 No-Build Alternative 

5.6 Rail Corridor  

Chapter 3, Page 17, of the EA identified a bridge to be widened on I-277 over an abandoned rail corridor.  
This bridge is located between North Brevard Street and North College Street.  This rail corridor is not 
abandoned; rather, it is the proposed light rail corridor for the future Lynx Blue Line Extension. 

Exhibit B
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